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STATEMENT OF QUESTIONS PRESENTED. 

1. Whether in a suit against a corporation, not author¬ 
ized by law or empowered under its charter nor actually 
engaged in the cab business, which permits use of insignia 
and color scheme belonging to it by a group of owner mem¬ 
bers is conclusively presumed to be responsible for the 
negligence of a driver of a cab using that color scheme and 
insignia so as to prevent the introduction of evidence to 
the contrary. 

2. That the statutory presumption set out in Title 40, 
Section 403 of the D. C. Code may not be invoked unless the 
automobile is operated on the streets of the District of Co¬ 
lumbia and an accident occurs. 

3. If an agent in an emergency secures the services of a 
stranger temporarily for the purpose of starting a stalled 
automobile belonging to the principal, does the party in 
performing such service become a servant of the principal 
for that immediate purpose so as to bring him within the 
purview of the Longshoremen and Harbor Workers’ Act, 
or, if not covered under the Workmens’ Compensation Act, 
would the master be responsible for the negligence of his 
agent in failing to warn such party because of the Fellow 
Servant Rule! 

4. Was not the appellee guilty of contributory negligence, 
as a matter of law, in failing to discover a dangerous con¬ 
dition discoverable by the use of ordinary care. 

5. WTiere bumpers become locked without negligence on 
the part of the agent, can agent’s knowledge of a broken 
tail light lens be the proximate cause of an injury to the 
appellee whose hand 4 slipped’ and ‘flew’ into the tail light 
when engaged in separating the bumpers of the cars at the 
request of appellant’s agent? 
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IN THE 


United States Court of Appeals 


Foe the District of Columbia Circuit. 


No. 10,674. 


Harle m Taxicab Association, Appellant, 

v. 

John J. Nemesh, AppeUee. 


On Appeal from an Order of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This cause comes to this Court on appeal from a judg¬ 
ment in the United States District Court for the District 
of Columbia, dated March 6,1950, for Two Thousand Dol¬ 
lars ($2,000.00), besides costs. Suit of appellee, Nemesh, 
below claimed damages in the amount in excess of Three 
Thousand Dollars ($3,000.00) for injuries sustained when 
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his left hand was cut while disengaging the bumper of a 
taxicab bearing the insignia and color scheme of the Har¬ 
lem Taxicab Association, Inc. The complaint below fur¬ 
ther alleged that the appellant and others were engaged in 
a joint enterprise. Notice of appeal of the adverse of the 
decision below was promptly filed and the record of this 
cause below seasonably lodged in this Court. That this 
Court has jurisdiction by virtue of Sections 1291 et seq. of 
Title 28 of the United States Code. 

STATEMENT OF THE CASE. 

John J. Nemesh, taxicab driver and appellee, was driving 
along Benning Road, in the Northeast section in the Dis¬ 
trict of Columbia in the afternoon when he noticed a 
Harlem taxicab stalled on the highway, that upon request 
of the driver, he attempted to push it so as to get the taxi¬ 
cab started, and in doing so the bumpers of the two cabs 
became locked (App. P. 12). 

That appellee, Nemesh, got out of his cab and set about 
disentangling the bumpers and in doing so, his left hand 
“flew against glass’ * (App. P. 8, 20) of the tail light of 
the Harlem taxicab, cutting it rather deeply. That during 
the time that appellee, Nemesh, was attempting to dislodge 
the bumpers, the driver of the Harlem taxicab did not par¬ 
ticipate or assist (App. P. 8, 12). It appears that appel¬ 
lee, Nemesh, was a skilled automobile mechanic who had 
familiarity with disentangling bumpers as a mechanic 
(App. P. 16) and was particularly familiar with 1939 
Plymouths, which was the make and model of the Harlem 
taxicab involved, and its lighting system (App. P. 15). 

The suit below was brought against the appellant and 
one Albert Thomas, allegedly the owner of the car, who died 
before service could be obtained upon him. No attempt 
was made to sue the driver or obtain him as a party. 

That shortly after appellee cut his hand, appellee testi¬ 
fied (App. P. 13), that he had known that the tail light had 
been broken for some period of time. The evidence further 
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developed that according to the Public Utility Records, 
cab #103 was owned by one Albert Thomas, who was at 
that time a member of the Harlem Taxicab Association, 
and that no evidence was offered as to the identity of the 
driver of said cab nor of his relationship with the company. 

Evidence was offered by the appellant to show that it 
had no corporate power or authority to conduct or engage 
in the taxicab business, had no control over the taxicab in 
the business in which it was engaged, it had no license to 
engage in the taxicab business in the District of Columbia, 
which offer was received and rejected by the court (App. 
P. 35, 36, 37, 40-41). 

Trial court instructs the jury, as a matter of law, that 
as the owner of the cab was a member of the Harlem Taxi¬ 
cab Association, the Harlem Taxicab Association was con¬ 
clusively liable if the owner was liable, (App. P. 24, 41, 42) 
over objection of appellant. 

SUMMARY OF ARGUMENT. 

1 . 

That the presumption contained in Title 40, Section 403, 
of the Code of Laws of the District of Columbia pre¬ 
supposes that the automobile is “ opera ted” and that there 
is an accident. Failing this no claimant may make use of 
the presumption. 

2 . 

That, if the driver of a car is presumptively the agent of 
the owner under Title 40, Section 403 of the D. C. Code, 
then a person who is requested to aid such agent in the 
furtherance of the master’s business, because of a tempo¬ 
rary emergency, is by so much the servant of the principal 
so as to preclude his recovery of damages in tort on 
account of the principal’s liability under the Longshoreman 
and Harbor Workers Act, or so as to preclude recovery in 
tort because of the negligence of a fellow servant. 
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3. 

That the use of common insignia and color scheme raises 
a presumption that a driver of such vehicle, so clothed, is 
upon the business of the owner of such insignia and color 
design, but that such presumption is rebuttable, and evi¬ 
dence to the contrary is admissible to show a contrary 
state of facts. 

4. 

That an experienced mechanic is guilty of contributory 
negligence as a matter of law who, in disengaging bumpers, 
fails to see a dangerous condition of a tail light on an auto¬ 
mobile when such condition is not concealed but is dis¬ 
coverable with the use of ordinary care or obvious. 

5. 

That where the failure to warn of a dangerous condition 
is the gravamen of a complaint for negligence and it 
appears that a warning would not have prevented the in¬ 
jury or that it was only a remote cause thereof, such lack 
of warning was not the proximate cause of the injury as 
a matter of law. 


ARGUMENT. 

L 

That the Court Erred in Applying the Statutory Presump¬ 
tion of Agency in Title 40, Section 403, D. C. Code. 

The testimony in this cause disclosed that Harlem cab 
103 was “stalled” on Benning Road, Northeast, in the Dis¬ 
trict of Columbia and that it was for the purpose of getting 
the same “started” that appellee was requested to push the 
cab. (App. P. 12, 25). It was after the “pushing” when 
the bumpers had been locked that the injury to appellee 
occurred. Both cars at that time were at a standstill, both 
drivers were out of their cars (App. P. 25). The trial 
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Court indicated early in the trial that it was his opinion 
that, if the owner had given the driver of the Harlem Cab 
permission to use it, then the driver was the agent of the 
owner and of appellant (App. P. 34, 39, 42). Your appel¬ 
lant says that this is error for several reasons. 

In the case at bar, although the appellee claimed he 
would prove a joint enterprise in his pretrial determination 
of the issues (App. P. 6), and in his opening statement to 
the jury (App. P. 9), his whole case at trial rested on the 
statutory presumption of agency which the Court applied 
to the instant cause over appellant’s objection (App. Pp. 
10,11, 34, 42). Title 40, Section 403 provides, in part: 

“Whenever any motor vehicle, after the passage of 
this chapter shall be operated upon the public high¬ 
ways of the District of Columbia by any person other 
than the owner, with the consent of the owner, express 
or implied, the operator thereof shall, in case of acci¬ 
dent, be deemed to be the agent of the owners of such 
motor vehicle.” 

It is apparent that the imputation of agency depends on 
the establishment of certain facts: first, the car must be 
operated by some person other than the owner, and second, 
there must be an accident. Conversely stated, the impu¬ 
tation of agency must be preceded by proof that the car 
was being operated by some person other than the owner, 
and there must be proof of an accident. Here the evidence 
shows a lack of either of these items of proof. It is the 
contention of appellant that the car was not being operated 
by a person other than the owner at the time of appellee’s 
injury, nor was there an accident, within the meaning of 
the act. 

The word accident as used in Title 40, Section 401-416 
must mean such accident by virtue of which the automobile 
does some damage through its operation upon the highways 
of the city, upon the person or property of another using 
the same highway. In the case of State v. Walker, 106 W. 
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Va. 46, 144 S. E. 748, 749, the Court describes an automo¬ 
bile accident as follows: 

“(It) Contemplates any situation occurring on the 
highway wherein a party so operates his automobile 
as to cause injury to the property or person of another 
using the same highway.” 

It is also suggested that the word “Operate” when used in 
connection with a motor vehicle has a particular meaning 
and does not encompass the fact situation we have in the 
case at bar, where the injury is not claimed to have come 
from the operation of the automobile but rather a failure 
to warn of a known dangerous or defective condition. Nor 
was this dangerous condition such that the ordinary oper¬ 
ation of vehicle would implicitly injure or damage a person 
or his property. In the case of Dewherst v. Connecticut 
etc. Co., 96 Conn. 389, 397, 114 Atl. 100, a stalled truck had 
been pushed along a highway, and when it had come to a 
stop it was damaged by a second vehicle. The Court upon 
considering whether a “stalled truck” constituted being 
in “operation” upon the highway, and used the following 
language: 

“In such circumstances, this motor vehicle was not in 
operation under any recognized definition of the word. 
It was not in ‘the state of being at work’, or in the 
‘active exercise of some specific function.’ Century 
Dictionary. It was not performing any work or pro¬ 
ducing any effect. Webster’s Dictionary. It was not 
‘the exertion or action of any form of power or 
energy.’ Standard Dictionary. Nor Was this motor 
truck making such a stop ‘as motor vehicles ordinarily 
make in the course of their operation’... The 
simplest statement of facts in the present case demon¬ 
strates clearly that plaintiff’s motor vehicle was not 
at the time of the injury ‘in ordinary course of oper¬ 
ation.’ Indeed it cannot be said that the vehicle was 
in operation of any kind.” 

Also see: Narcross v. Roberts Co., 239 Mass. 596, 
132 N. E. 399; 
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Ricciardi v. McMahon, 163 "Wise. 659, 299 N. Y. S. 
440; 

Walcott v. Renault Co., 162 N. Y. S. 496 at 498. 

To pose the occurrence described in evidence and by the 
pleadings as “an automobile accident occasioned by the 
operation of said car on the highways of the District of 
Columbia ” breaches even the reach of literary license. 
Accomplishing this end, nonetheless, was a sine qua non 
to the application of the presumption of agency in Title 40, 
Section 403. 

The formula of the Court to charge the presumptive 
rule on Appellants responsibility was 

(1) To determine that by Title 40, Section 403, the 
driver was the agent of the owner, Thomas and 

(2) In as much as car 103 bore the color scheme and 
insignia of Appellant, and the owner Thomas, was 
a member of Appellant corporation, the driver 
was conclusively (a) on the business of appellant 

The first step in the prerequisite of the second, so while 
assuming, but not conceding the second, the first step 
being untenable, the conclusion of liability in appellant 
rests in no legal foundation. 

n. 

Assuming, But Not Conceding, That the Presumption of 
Agency Under Title 40, Section 403 Obtains, Appellee 
Could Not Recover in Tort As His Remedy Under the 
Longshoreman and Harbor Worker’s Act Is Exclusive. 

If this Court should determine that the taxicab was 
“operated” and there was an “accident” as contemplated 
under the requirements of title 40, Section 403, then it is the 
contention of the appellant that the appellee could not re¬ 
cover from the appellant in a tort action. It is conceded 
that the only liability of the appellant corporation is based 
on its vicarious liability derived from its responsibility for 
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the torts for which Thomas, its member owner, is liable. 
(App. pp. 33, 34, 41) A fortiori, unless Thomas would be 
liable under the circumstances, there is no responsibility in 
appellant. The entire theory of appellant’s liability is the 
presumption (that arises from the permissive use of its 
insignia, etcetera), that the driver was engaged upon the 
business of the appellant. However, if the driver was about 
the business of the appellant in his activities and they were 
presumptively within the scope of his authority, then the 
relationship between the appellant and appellee is also that 
of master and servant. In engaging appellee to start the 
cab and what followed the presumption of agency also at¬ 
tended the disengaging of the bumpers, there being no other 
explanation permitted by the evidence. A similar situa¬ 
tion arose in Johnson v. Wisconsin Lumber Co .,-Wise. 

-, 234 N. W. 506, 72 A. L. R.1279, where a truck driver 

for the lumber company whose company’s truck became 
stuck in the mud “asked” Johnson to pull him out. During 
the attempt to pull the company truck out of the mud John¬ 
son was injured by the negligent act of the truck driver. 
Johnson filed a suit, sounding in tort, against the Lumber 
Company, and at page 1283, the Court said: 

“An emergency had arisen, the driver no doubt had 
apparent authority if not actual authority, to do what¬ 
ever was necessary to forward his employer’s business 
and release the truck under the circumstances of this 
case. While no rate of wages was agreed upon, that is 
not necessary as already indicated in the cases cited. 
Plaintiff was rendering service at the request of the 
defendant or its employee and was entitled to reason¬ 
able compensation. The trial court correctly held that 
plaintiff was an employee and the plaintiff’s remedy 
under the workmen’s compensation act was exclusive 
and dismissed the case.” 

If the appellant is to be bound by the presumption of 
agency, by way of the owner of the cab, then the appellee 
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must take the presumption with its legal baggage, Appellee 
cannot take benefit of the presumption but disavow the jural 
consequences fixing his remedy. Here, there was an emer¬ 
gency just as compelling, if not more so, than the emergency 
in the Johnson case, supra. The parallel between the two 
cases is substantial. The correct rule is succinctly stated 
in 18 Ruling Case Law at page 580: 

“If an unforeseen contingency or emergency arises, 
rendering necessary in the employer’s interest that his 
employee have temporary assistance, the law implies 
authority to procure such necessary help; and a sub¬ 
stitute or assistant procured is entitled to the same 
measure of protection as any other employee in the 
service. It is the emergency that gives rise to the im¬ 
plied authority, and, if it does not in fact exist then 
neither does tie implication of authority arise.” 

The Longshoremen’s and Harbor Worker’s Act, Title 33, 
Section 901, et seq., of the United States Code, 1 provides 
that injuries to employees is compensible under its provi¬ 
sions and that the remedy thereunder is exclusive. 

This service performed by appellee was not casual and 
therefore exempted as not being in “the usual course of 
employer’s business”, for here presumptively the driver 
was on the business of the owner while driving, and duty 
to get it moving merely because it stalled could not amount 
to a frolic of the driver, entirely for his own benefit. Towing 
of disabled cars merely to aid an employee to get back to 
work has been held not casual in this jurisdiction. 

Lumbermens Mutual Co. v. Hoage, 61 Apps. D. C. 

171. 

Even prior to the Workmen’s compensation Act, the ap¬ 
pellee would not have been able to recover under the cir- 

l The Longshoremen’s and Harbor Worker’s Act made applicable to the 
District of Columbia by Act of May 17, 1928 (45 Stat. 600). 
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cumstances for the failure to warn was the failure of a 
fellow servant to warn. The negligence asserted as the sole 
cause of action here is the negligence of the driver of the 
cab, and for the negligence of a fellow servant the master 
would not he responsible. In Martin v. Morrison, 59 Apps. 
D. C. 19, at page 21, this Court states the general rule: 

“Perhaps no general rule or principle of law has been 
more firmly established than that a master or employer 
is not responsible to those engaged in his employment 
for injuries suffered by them as the result of the negli¬ 
gence, carelessness or misconduct of other servants of 
the same employer, engaged in the same common or 
general service or employment/* 

In the case at bar there can be no distinction drawn which 
would permit the appellee to recover in tort either under 
the application of the “exclusive’’ remedy rule or the rule 
of non-liability for misconduct of a fellow servant. 

m. 

The Court Erred in Its Charge, and in Limiting the Issue 

of the Cause. 

The trial Court held as a matter of law, that if the taxi¬ 
cab which bore appellant’s insignia was being “operated” 
by a person to whom it had been entrusted by the owner, 
and the owner was a member of the appellant association, 
then appellant was conclusively presumed to be responsi¬ 
ble if the owner or driver was responsible to appellee (App. 
Pp. 40, 41, 42). This position the Court further buttressed 
by denying appellant an opportunity to prove lack of con¬ 
trol, non-ownership of cabs, the fact that appellant was 
not in the cab business. This evidence, proffered by 
appellant, was stricken by the Court on appellees’mo¬ 
tion (App. Pp. 34, 35, 37, 38). The position of the Court 
below ruled that the sole question was whether the cab 
driver was negligent, evidence having been adduced that 
the owner was a member of the Appellant Association at 
the time of the occurrence (App. P. 41). 
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This, your appellant maintains was reversible error. In 

the recent case of Marchetti v. Olyowski, -Apps. D. C. 

-, 181 Fed. 2nd 285, at page 287, this Court reviewed its 

past rulings on the presumption that arises from the use of 
a color scheme, and insignia when the vehicle is being oper¬ 
ated and becomes involved in cun accident. Assuming, but 
not conceding, that the cab was being ‘ 1 operated’’ and there 
was an ** accident,’’ so that the presumptions of agency 
under Title 40, Section 403 would become operative the Court 
was in error. In the instant case, the Court below not only 
refuses appellant permission to rebut the presumption, 
which this Court says is rebuttable, but holds that the pre¬ 
sumption of agency is conclusive (App. P. 42). The decision 
of this Court in CaUas v. Independent Taxi Co., 62 App. 
D. C., 166 Fed. Md. 192, where this Court says: 

“Whether the effect of this presumption was over¬ 
come by the testimony of the president of the company, 
that it did not own a cab, and his intimations that it 
was not in the cab business was a question of fact 
for the jury, and consequently its decision as a matter 
of law by the Court was error.” 

It is difficult, if not impossible, to reconcile the rulings of 
this Court with the rulings of the trial Court and its charge. 

In Simon v. City Cab, 64 App. D. C. 364, 78 Fed. 2nd 506, 
507, this Court said if the uncontradicted testimony shows 
no agency it would be reversible error to give the jury a 
“roving commission’’ to find liability in such a litigant. 
Where countervailing facts are introduced into evidence the 
presumption disappears. 

IV. 

That Appellee Was Guilty of Contributory Negligence as a 
Matter of Law, Or That the Failure to Warn Was Not 
the Proximate Cause of His Injury. 

Appellees claim that the failure of the driver to warn him 
of the dangerous condition of the tail light is the gravamen 
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and sole negligence assigned in support of his cause (App. 
P. 32). No other negligence was proffered or proved. The 
circumstances are these: 

1. The tail light was broken at the bottom, a fact 
which the driver of the car knew and didn’t tell ap¬ 
pellee. (A. P. 13) 

2. In lifting bumpers while attempting to free the 
car of driver and appellee, appellee’s hand ‘gave way’ 
and his hand ‘flew’ back against the light (App. P. 20). 

3. Appellee had not noticed the broken tail light be¬ 
cause his back was to the side of the car with the 
broken glass (App. P. 18) and he could not see the tail 
light IN THAT POSITION (App. Pp. 12,13). That he 
saw the tail light when he first got out his car (App. 
P. 20). 

4. That he could ascribe no reason for his hand giving 
way or why his hand flew back at the glass. (App. P. 
18,19). 

5. That he was a mechanic of ten years experience 
engaged in general mechanical work (App. Pp. 14,15), 
that he had worked on ’39 Plymouths, had repaired and 
was familiar with their lights (App. P. 15) and that he 
had been employed as a mechanic to disentangle bump¬ 
ers (App. P. 16). 

6. That he did not inspect the car or do anything ex¬ 
cept IMMEDIATELY GRAB THE BUMPER AND 
START PRYING THEM APART BECAUSE HE 
KNEW HOW TO DO IT AS A MECHANIC. (App. 
P. 21) That it was a nice clear afternoon (App. P. 20). 

All of the above facts were uncontroverted and they do not 
picture a situation in which the failure to warn could con¬ 
stitute the approximate cause of appellee’s injury. We do 
not have a situation of “sudden peril” in which appellee 
acted without an opportunity to resolve the proprieties of 
his conduct, nor did the bumpers become locked as a result 
of the negligence of the driver so as to furnish the proxi¬ 
mate cause. Moreover, where bumpers become locked even 
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by the negligence of a defendant and a claimant is injured 
while disengaging them, by the interposition of a hazard 
or other danger warning of which is not given by defend¬ 
ant, the courts have held that the fact that claimant had an 
opportunity to apprise himself of the danger will defeat 
his claim as a matter of law. In the case of Hedgecock v. 
Orlosky, 44 N. E. 2nd 93, the appellee was following imme¬ 
diately behind appellant as they were driving North on In¬ 
dianapolis Avenue, and, as appellant approached her desti¬ 
nation, she saw a street car coming from the rear, began to 
slow down, swerved to the left, then to the right and stopped 
completely without giving any signal. Appellee could not 
avoid running into her and their bumpers became locked. 
Appellee proceeded to disengage the bumpers during which 
a third car struck his auto from the rear injuring him be¬ 
tween the bumpers. Appellant contended, among other 
things, that appellee was guilty of contributory negligence 
as a matter of law. The lower court disagreed with him and 
charged the jury generally upon contributory negligence 
and proximate cause leaving the ultimate decision on the 
facts to the jury. On appeal, and at page 96, the Court held 
that where the parties knew, or could have known of the 
undisclosed danger, the failure of appellant to warn appel¬ 
lee of a dangerous condition, if admitted, was insufficient to 
permit the jury to inquire thereat, since the danger was dis¬ 
coverable and the doctrine of sudden peril was not appli¬ 
cable. 

In the case at bar, the appellee’s position is not nearly 
as fortunate. He did not look because of his knowledge as 
a mechanic; if he had looked he certainly would have seen 
it He was within 18 inches of the light which is required 
to be visible by the traffic regulations, the fact that he placed 
himself in a position that he could not see it by placing his 
back to it does not make it any the less discoverable. 

His general experience as a mechanic, and his particular 
experience with the lights of 1939 Plymouths, and in disen¬ 
gaging bumpers takes him out of the category of or- 
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dinary individuals. He is not an ordinarily prudent man, 
but a specially prepared mechanic. 

So, in the case of Hyland v. Seaver, 312 Mass. 535, 
539, 45 N. E. 2nd 835, the Court was considering the neces¬ 
sities of warning upon a truck driver’s complaint that 
crates were loaded on a platform in such a way as to be 
dangerous and that this dangerous condition was known to 
the defendant who had failed to warn him thereof, and the 
Court at page 539 said: 

“There is nothing in the evidence to show that there 
was any risk of harm to persons unloading the crates 
from the Motor truck resulting from the manner in 
which the crates were loaded thereon that was known 
or should have been known to the defendant or his 
agents or servants, and was not obvious to an ordi¬ 
narily intelligent person unloading crates from the mo¬ 
tor truck particularly a person of plaintiff } s experience 
as disclosed by his testimony. (Citing Cases) ... It 
does not appear that even if the motor truck was loaded 
by the defendant, his agents or servants, the risk of 
harm from the manner in which it was loaded was not 
as obvious to the plaintiff as to them. ... In the law 
of torts there is, in general, no duty to warn unless the 
person on whom the duty would be cast has some rea¬ 
son to suppose that a warning is needed.” 

Also see, Cadogam v. Boston Consolidated Gas Co., 290 
Mass. 496, 499-500. 

Fitzpatrick v. Fowler, 83 U. S. App. D. C. 229, 168 
Fed. 2nd. 172. 


V. 

The broken glass was not the proximate cause of appellee’s 

injury as a matter of law. 

Your appellant claims that the negligence of the driver 
of the Harlem cab in permitting the glass in his tail light 
to remain in a broken condition merely made the injury 
possible and did not constitute the proximate cause of the 
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appellee’s injury. It constituted a prior and remote cause 
if any at all and did nothing more than furnish the condi¬ 
tion which made the damage possible. 

New England Fuel Co. v. Boston, 257 Fed. 778. 

In the cause at bar the distinction must be made that the 
negligence claimed to be actionable is not the fact that the 
dangerous condition existed, but that the appellant failed 
to warn the appellee of such danger. It cannot be gainsaid 
that the broken glass itself could have caused the appellee 
no harm whatsoever unless there was some intervening 
force which caused appellee to come into contact with it. 
From the nature of the injury and the circumstances sur¬ 
rounding the occurrence it is clear that the act of dis¬ 
engaging bumpers would not necessarily involve the tail 
light. It was not until the appellee’s hand ** flew” back 
when it slipped, that the injury occurred. At that time if 
he had been warned of the condition of the tail light can 
it be said that he would have directed his hand in some 
other direction when it is apparent that he was not in con¬ 
trol of his movement? Here the “nearest cause” was the 
act of appellee in suffering his hand to slip and fly back, 
this act was independent of the failure of appellant to warn 
and is not the proximate cause of appellee’s injury, how¬ 
ever his hand may have been damaged by the condition. 

Aetna Ins. Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395; 

Nor does it appear that the injury to appellee would have 
been avoided had the warning been given. 

Locke v. Payne, 81 N. H. 266, 124 Atl. 668. 
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CONCLUSION. 

Wherefore, the premises considered, your appellant 
urges that the judgment of the lower Court be reversed. 

Henry Lincoln Johnson, Jr. 
Curtis P. Mitchell 
E. Lewis Ferrell 
Attorneys for Appellant. 
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125 Filed Dec. 5, 1947 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

(Civil Division) 


Civil Action No. 4897-47 


John J. Nemesh, 605-5th Street, N. E., Washington, D. C. 

Plaintiff , 


vs. 

Harlem Cab Association, Inc., a corporation, 321 New York 
Avenne, N. W., Washington, D. C., and Albert Thomas, 
Care of Harlem Cab Association, 321 New York Avenue, 
N. W., Washington, D. C., Defendants. 


COMPLAINT 

(Damages: Personal Injuries) 

1. The plaintiff, John J. Nemesh, is an adult citizen of 
the United States, a resident of the District of Columbia, 
and brings this action in his own right. 

2. The defendant, Harlem Cab Association, Inc., is a cor¬ 
poration doing business in the District of Columbia. 

3. The defendant, Albert Thomas, is a citizen of the 
United States, a resident of the District of Columbia, and 
is sued in his own right. 

4. The jurisdiction of this court is invoked due to the 
fact that the claim of the plaintiff against the defendants 
exceeds the sum of $3000.00. 
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5. The plaintiff says that on, to-wit, February 17, 1946, 
the defendants, through one of their agents, servants, and 
employees, were operating a taxi-cab automobile on Ben- 
nings Road, N. E., in the District of Columbia. The said 
taxi-cab having been stalled on the highway, the defendants 
requested plaintiff to push their taxi-cab with his auto¬ 
mobile, and in doing so the bumpers of the defendants’ taxi¬ 
cab and plaintiff’s automobile became locked and entangled. 
That the plaintiff, at defendants’ request, attempted to dis¬ 
engage the bumpers, and in doing so plaintiff’s left 

126 hand was injured by coming in contact with the 
broken glass of the tail light on the taxi-cab of the 
said defendants. That the said glass was permitted to re¬ 
main so broken through the negligence of the defendants, 
and that, either, or both of them negligently failed to warn 
the plaintiff of this condition, the said broken glass, in these 
circumstances, being a source of hazard and danger; that 
the negligent operation of defendants’ taxi-cab with the 
aforesaid broken glass was in violation of the Traffic Reg¬ 
ulations for the District of Columbia; and by reason of all 
this, plaintiff says that his injury was caused by the afore¬ 
said negligence of the defendants. 

6. Plaintiff further states that as a result of said injury 
he was required to be hospitalized for a long period of time, 
during most of which time he was confined to bed, suffering 
intense physical pain and mental anguish; plaintiff says 
that he has suffered ever since the injury happened and 
that he will continue to suffer therefrom as long as he lives. 

7. The plaintiff states that after his hand had been in¬ 
jured, as aforesaid, serious infection set in, which infection 
continued for many weeks causing him great loss of time 
from his employment. That said injury has caused his 
hand to remain permanently scarred and in a permanently 
deformed condition, causing great physical inconvenience, 
and permanently impairing its use for his occupation and 
trade; that said injury has caused permanent numbness in 
the little finger of his left hand, making such finger prac¬ 
tically useless to perform manual labor. 
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WHEREFORE, the premises considered, plaintiff snes 
for and claims of the defendants the sum of $20,000.00 be¬ 
sides costs. 

Joseph J. Lyman, 

Attorney for plaintiff 
1424 “K” Street, N. W. 
REpublic 4240. 

Albert Brick, 

Attorney for plaintiff 
1010 Vermont Avenue, N. W. 

A jury trial of these issues is demanded. 

Joseph J. Lyman, 

Albert Brick, 

Attorneys for plaintiff. 

127 Filed Dec. 27, 1947 

ANSWER OF THE DEFENDANT 
HARLEM TAXI ASSOCIATION, INC. 

For answer to the bill of complaint executed against it, 
the Harlem Taxi Association, Inc., answering says: 

1. He has no information or belief as to allegations of 
paragraph 1 of plaintiff’s complaint, but demands strict 
proof thereof, if material. 

2. That he denies that Harlem Taxi Association, Inc., is 
the same as the Harlem Taxi Cab Association, Inc., if 
there be such a corporation, but further answering says 
that if paragraph 2 pretends to describe your writer, that 
it is a non-profit organization with no power, or authority, 
corporate or assumed, to engage in the taxi oab business if 
such is the business pretended to be described in para¬ 
graph 2. 

3. Answering paragraph 3, defendant says that Albert 
Thomas was a citizen of the United States and a resident 
of the District of Columbia, but that according to this de- 


fendant’s best information and belief, the said Albert 
Thomas departed this life some time prior to the com¬ 
mencement of the above entitled cause. 

4. The defendant admits the allegations of para¬ 
graph 4. 

128 5. Defendant denies the allegations of paragraph 

5 of the plaintiff’s complaint and says that the same 
contains conclusions of law and conclusions of fact and is 
vague. 

Defendant further says that he is unable to determine 
what, if any, negligence is pretended by said pleading as a 
basis for recovery in this cause. 

6. and 7. Defendant has no information or belief as to 
paragraph 6 or 7 and denies the same as alleged, and de¬ 
mands strict proof thereof of material hereto. 

8. Defendant says that it is not a common carrier of 
passengers in the District of Columbia, defacto or dejure. 
That it is not licensed to carry on said business, nor does it, 
in fact, participate in said business itself or in conjunction 
with any other person or persons. Further answering 
plaintiff’s complaint, defendant says that it is a non-profit 
corporation with no power or authority to engage in or 
conduct a taxi cab business, and has no interest in any 
business as may have been conducted by Albert Thomas. 

9. Defendant says that the plaintiff’s complaint does not 
state a cause of action against this defendant. 

WHEREFORE, the premises considered, your defend¬ 
ant asks to be dismissed herefrom with its costs. 

i Henry Lincoln Johnson, Jr., 

Attorney for Defendant 
Harlem Cab Assn. 

307 E. St., N. W. 
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129 Filed Apr. 13, 1949 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries. 

Plaintiff was driving an automobile east on Benning 
Road. He saw a stalled cab owned and driven by defend¬ 
ant #2. Defendant #2 asked the plaintiff for help. Plain¬ 
tiff tried to push the cab and the bumpers became en¬ 
tangled. Plaintiff came out of his car and endeavored to 
disentangle the bumpers and in so doing he injured his 
hand on a lamp of defendant’s cab which had been previ¬ 
ously broken. Plaintiff claims that the two defendants 
were engaged in a joint enterprise. 

Defendant #2 has died since the commencement of the 
action and the action has abated as to him. 

Plaintiff is granted leave to amend the complaint by 
changing the name of the remaining defendant to Harlem 
Taxicab Association, Inc. 

Defendant #1 denies joint enterprise or that defendant 
#2 was his agent. Defendant #1 further denies that it 
was a common carrier, or that it was authorized by law 
to be a common carrier. 

Defendant #1 denies that a cause of action is stated 
against it. 

Defendant denies knowledge of the accident. 

Plaintiff sustained injuries to his hand and claims perma¬ 
nent injury to his little finger. 

Hospital and medical expenses amount to about $285.00; 
loss of earnings at the rate of $60.00 a week for 7 weeks 
amounts to $420.00. 

It is stipulated that the hospital and medical bills which 
are being marked may be admitted in evidence without 
formal proof subject to objection as to relevancy. De- 
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fendant reserves the right to contest the reasonableness of 
the charges. 

Date, April 7, 1949. 

Albert Brick, 

Attorney for Plaintiff. 

Henry Lincoln Johnson, Jr., 
Attorney for Defendant. 
Alexander Holtzoff, 

Pretrial Judge. 


• • • * 


# * * 


130 Filed Mar. 6, 1950 

Verdict and Judgment 

This cause having come on for hearing on the 2nd day of 
March, 1950, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Benjamin F. Valentine 
Lucile Brown 
William H. Tidd 
Violet I. Shane 
Jennie V. Saylor 
Edgar R. Bradford 


Karl K. Parker 
Jeannie A. Matthews 
John C. Echols 
Grace Thomas 
Elizabeth R. Nutick 
Anne E. Lane 


who, after having been duly sworn to well and truly try 
the issues between John J. Nemesh, plaintiff, and Harlem 
Taxicab Association, Inc., defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 6th day of March, 1950, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is the sum of Two thousand ($2,000.00) dollars. 

Wherefore, it is adjudged that said plaintiff recover 
of the said defendant the sum of Two thousand ($2,000.00) 
dollars together with costs. 

Harry M. Hull, Clerk 
By R. Page Belew, Deputy. 

By direction of 
Judge Jennings Bailey, Jr. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

• ••••••*• 

5 Opening Statement on Behalf of Plaintiff 

Mr. Brick: Ladies and gentlemen of the jury 
panel, this is the case, as I have said before, of John J. 
Nemesh, plaintiff, v. the Harlem Taxicab Association, In¬ 
corporated. 

We expect to prove in this case that on February 17, 
1946, plaintiff was in his automobile with his wife and he 
was in the 3300 block of Benning Boad, Southeast, when he 
saw a taxicab that was stalled. It was a Harlem Cab, and 
the operator of that taxicab asked him to give a push, which 
the plaintiff obliged and gave him a push; and in the proc¬ 
ess the bumpers became tangled. 

Mr. Nemesh got out of the car and attempted to separate 
his bumper from the bumper of the taxicab, and in so 

6 doing it kind of slipped down, due to the fact that he 

claims that he did not- 

The Court: I did not hear that. Ini so doing, what? 

Mr. Brick: In attempting to disentangle the bumpers he 
claims that the cab driver did not give him as much help 
as he should have given him, and as a result of it his hand 
slipped up against the back tail light, and when it did he 
noticed that there was a deep cut and gash in his hand, and 
he noticed that the tail light was partially broken and some 
of the glass was protruding. 

He also noticed that there was rust around the glass, 
which indicated to him that the tail light had been broken 
some time; and he then asked the driver: 

“Why didn’t you get this tail light fixed?” 

He said, “I have been trying to do it for some time. I 
have been busy. I just haven’t got around to it,” or words 
to that effect. 

He then immediately went to the hospital for treatment, 
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and he found out who the owner of this cab was. It was a 
Harlem taxicab, 103. He saw the insignia on the taxicab. 

• **•••••• 

7 As a result of that suit was brought against Har¬ 
lem Taxicab Association and Albert Thomas. We 

will also attempt to prove in this case that there was a joint 
enterprise existing between this taxicab and the Harlem 
Taxicab Association, Incorporated. 

We expect to show you by records that Harlem Taxicab 
Association has cabs of a distinct color, they have a com¬ 
mon advertising, a common telephone number, and that 
they have registered with the Public Utilities Commission 
documents showing this distinctive coloring and insignia on 
their taxicabs. 

• •*•••••• 

8 Motion fob Directed Verdict 

Mr. Johnson: May it please the Court, I am going 
to ask for a directed verdict on that opening statement. 
There is no negligence shown or attempted to be shown by 
the cab driver save that he claims that sometime before 
this accident the man’s tail light was broken and that the 
plaintiff, in attempting to disengage two bumpers, says his 
hand slipped, and as a result of his hand slipping, his hand 
went up against a piece of broken glass, which cut his hand. 

I am very familiar with cases where they lock bumpers, 
where there is some intervening cause, that the defendant 
should have known or should have warned the plaintiff, or 
some neglect of duty in regard to the manner of in- 

9 jury; but certain it is that where a man is attempting 
to loosen things, and his own hand slips through 

his own negligence- 

The Court: No, I do not think it was his own negligence. 
I think the question here is if the defendant knew that tail 
light was broken and that the plaintiff was to assist in dis¬ 
entangling the cars he should have warned him of that glass 
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Mr. Johnson: That is true, if Your Honor please, if this 
were not also a fact: If it is a fact, furthermore, that the 
plaintiff knew or could have known or had an opportunity 
•to find out at the time he was doing this—in other words, 
there is nothing inherently dangerous about disentangling 
bumpers- 

The Court: There is in disentangling them in the pres¬ 
ence of broken glass. I overrule the motion as far as that 
ground is concerned. 

Mr. Johnson: And, with regard to the joint enterprise, 

I think he will have to go further than that. He will have 
to go further than showing the automobile is merely painted 
the same color. He will have to show these people en¬ 
gaged in a joint enterprise. 

The Court: I overrule your motion. I am sorry. 

• ••♦>•#**• 

II Opening Statement on Behalf of Defendant. 

Mr. Johnson: Ladies and gentlemen of the jury, 
may it please the Court: The defendant is going to show 
these facts and circumstances: That the Harlem Taxicab 
Association, Incorporated, is a non-profit organization; 
that it is merely an organization of small businessmen, 
that is, independent taxi owners; that each man owns his 
own cab and that they have insurance, individual insur¬ 
ance, on that cab to protect any person that may have any 
claims against that particular cab; that the taxicab asso¬ 
ciation itself gets no money from the operation of the 
cabs, very much like if you were a bricklayer and you 
would belong to a bricklayer’s union. They would col¬ 
laborate to make contracts for you or help you in your 
particular trade by giving you information concerning 
that. But the Harlem Taxicab Association, Incorporated, 
owns no cabs. Its charter, by which it does business, does 
not permit them to own any cab; that the PTJC regulations 
do not permit them to own cabs. They are not permitted— 

The Court: Mr. Johnson, I shall charge the jury that 
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if this car bore the insignia of the Harlem Taxicab 

12 Association, Incorporated, then that company is 
liable in this case, and yon may offer that testimony 

and I shall exclude it. 

Mr. Johnson: I think, at -the outset of this, if Your 
Honor please, if it is going to be Your Honor’s ruling that 
it makes no difference what other evidence I show—that 
Your Honor, despite the fact that I may show that the 
Harlem Taxicab Association had nothing to do with it 
and that they had no control over the cab and that they 
had no control over the driver, did not even know the 
driver, never authorized the driver to drive it, that it is 
not a member of the association— 

The Court: If a member of the association authorized 
him to drive it, then the corporation is bound. 

Mr. Johnson: If Your Honor will hold that, with refer¬ 
ence to that, and that I may not show, and it makes no 
difference what the other evidence is—Is that what Your 
Honor says? 

The Court: Yes. 

• •••••••• 

13 The Court: I shall hold this, Mr. Johnson: If the 
owner of this car was a member of this organization 

and permitted the defendant here to drive it, then the asso¬ 
ciation was bound. 

Mr. Johnson: And I may not show, as a matter of fact, 
then, that there is no joint enterprise? 

The Court: You cannot, no. 

• •••••••• 

16 John J. Nemesh, the plaintiff, was called as a 
witness and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Brick: 

• •••••••• 
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17 A. I was driving down Bennings Road and this cab 
was stalled in the highway, and he flagged me down 

and asked me to push him. 

Q. Now, what kind of a cab was it? A. It was a Harlem 
cab. 

Q. Do yon know what the number of the cab was? 
A. 103. 

Q. Pursuant to that request, what did you do? A. I 
stopped and asked him what’s the matter. He asked me 
to give him a push. 

So I started pushing him. All of a sudden he rammed it 
in gear and the bumpers hooked. 

Then we both got out. He got out and asked me to un¬ 
tangle the bumpers. So I proceeded to untangle the 
bumpers. 

Q. Tell the Court and the jury how you proceeded to 
untangle the bumpers. A. His bumper was over mine. 
On the front is a little what you call a bumper guard— 
in the front, in the middle. His bumper went over mine. 
So I am out there trying to pry them apart, loosen 
them. 

18 Q. Now, what make car did you have? A. I think 
it was a ’41 Plymouth or ’42. 

Q. What make car was this cab 103? A. ’39 Plymouth. 
Q. Tell us what you did as you were trying to pull them 
apart. A. Well, I started lifting them up, tried to lift his 
up and bear down on mine, and all of a sudden—all of a 
sudden everything give way on me and my hand hit some¬ 
thing. 

Q. Now, which hand was that? A. My left hand. 

Q. What did it hit? A. Hit a glass. 

Q. Describe that glass to the Court and the jury. A. 
That glass—when I went to proceed to get the bumpers 
apart, you couldn’t see the full tail light. 

Mr. Johnson: I did not understand you. 

The Witness: You couldn’t see the full tail light when 
you are standing up in that position. So when I hit my 
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hand I seen blood coming out. I knew I hit something. All 
of a sudden I seen blood coming out, and I wondered how 
my hand got cut, and I started looking. 

This glass is oval on a ’39 Plymouth, like this. If you 
are standing up you can’t see, and on the bottom piece, 
that much (indicating) was broken. By standing up 

19 you couldn’t see that it was broke. 

Then I asked the drive how come he had a broken 
tail light. 

He said he had been meaning to get around and fix it, 
but he didn’t get around to it. 

By Mr. Brick: 

Q. Did you examine it? A. I examined the tail light. 
There was all rust on it all, and the bumpers didn’t cause 
that to break, because on a ’41 or ’42 Plymouth you have 
practically straight bumpers, and on a ’39 you have a 
curved bumper. I would have to push him at an angle on 
my right and on his left to mash that glass in. 

I would have to go over his bumper to mash it, and there 
was no glass around there at all. 

Q. Did you get the name of that driver? A. No, sir. 

Q. What happened? A. Finally got the bumpers loose. 
I got in my car and I went to the hospital. 

Q. What hospital? A. Casualty Hospital. 

Q. Did the driver follow you there? A. No, sir. 

Q. Have you been able to locate the driver since? 

20 A. No, sir. 

Q. How long did you stay at the hospital? A. 
Well, I was there around seven days altogether. 

Q. After you got out of the hospital what did you do 
about this? A. I went up and seen the man that owned 
that taxicab. 

Q. And his name was Albert Thomas? A. Yes, sir. 

Q. Where was he located? A. They were up Seventh 
Street, Seventh and S somewhere. 

• •••••••• 
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25 By Mr. Briek: 

Q. Now, will you tell the Court and the jury just 
what you saw on the taxicab, the insignia on the taxicab, 
at the time of the injury and before? A. Well, back of it 
you have a number right on top of your roof, and I knew 
it was a. colored cab, so before I got in my car I went to 
the side and seen what kind of cab it was, and they 

26 got the Harlem Cab Association emblem on there, 
I jotted it down from my memory. 

Mr. Brick: You may inquire. 

Cross-Examination 
By Mr. Johnson: 

Q. Mr. Nemesh, you say that you examined that glass? 
A. Yes, sir. 

Q. You are a mechanic? A. Yes, sir. 

Q. How long have you been a mechanic? A. On and 
off, I would say around ten years. 

Q. How long have you been driving a car? A. I have 
been driving a car since I have been 13 years old. 

Q. And you are now how old, sir? A. Thirty-five. 

Q. How long were you driving a taxicab? A. I drove 
part-time cab practically all the time when I was driving 
a cab. 

Q. I see, but how long, sir? A. I would be working— 
I would work a job and then I would drive at nights. 

Q. I know, but how long, sir? A. I would say around 
five years. 

Q. How long before this accident? A. How long 

27 before the accident? 

Q. Yes. A. About four years. 

Q. For the Diamond Cab all the time, sir? A. No, sir. 
Q. What other cabs? A. Bell. 

Q. Bell. Who else? A. Yellow. 

Q. Yellow. Who else, sir? A. I don’t know. I had 
my own. 
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Q. You worked for a number of independent cab own¬ 
ers? A. Yes, sir. 

Q. Rented cabs? A. Yes, sir. 

**•****•• 

28 Q. Where did you say you worked as a mechanic 
prior to this time? A. X worked different lots for 

friends that I knew. I did jobs for them. I worked on 
the lots. In ’45 I worked for International Harvester. 

Q. As a mechanic, sir? A. Yes, sir. 

Q. Now, what type of mechanical work did you do, sir? 
A. I did everything they asked me to; general. 

Q. Did you do body work? A- No, sir, no body work. 
Q. Never did any body work? A. A little, not much. 

Q. How much body work have you done? Au Just to 
knock out a dent or so. 

Q. Did you ever repair lights? A. Yes, sir. 

Q. Now, what kind of oars were they that you 

29 drove in the Bell, Yellow, and Diamond? A. Dif¬ 
ferent makes—Chevrolets, Plymouths, Fords. 

Q. Have you driven ’39 Chevrolets? A. Yes, sir. 

Q. Have you driven ’39 Plymouths? A. Yes, sir. 

Q. You worked on them as a mechanic? A. I worked on 
all of them. 

Q. Did you ever repair the lights to them, sir? A. Would 
you mind repeating the question? 

Did you ever repair the lights to cabs? A. Light sys¬ 
tems? 

Q. Yes, sir. A. Yes. 

Q. Did you ever make repairs to the lights of cabs? 
A. Yes, sir. 

Q. On ’39 Plymouths? A. Yes, sir. 

Q. That was just prior to the time when this accident 
occurred, when you say you were employed as what? 
A. What you call a free lance. In other words, if you came 
to me and you knew me and you wanted your car fixed, I 
would fix it—go to your lot and fix it for you. 
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Q. You mean just an incidental lot? A. Yes. 

30 Q. Now, with regard to your employment, you 
say it was only in this regard that you were em¬ 
ployed at all just prior to this accident, sir? Just prior to 
this accident you were only employed just as a free lance? 
A. I did it on my own. 

Q. Yes, sir. Well, now, were you driving a cab, too, sir? 
A. Part time. 

Q. What cab were you driving? A. Diamond. 

Q. Do you know what your number was, sir? A. No, 
sir. 

Q. Do you know who you were driving for? A. I don’t 
remember, sir. 

Q. Don’t you know whose cab it was that you were driv¬ 
ing? A. Driving Diamond cab. 

• •••••••• 

31 Q. You say you worked for the Bell and the Yel¬ 
low; is that correct, sir? A. Yes, sir. 

Q. Now, with regard to this, had you ever disengaged 
cars before, as a mechanic? A. You mean— 

Q. I mean bumpers. Have you ever done that 

32 before as a mechanic, sir? A. As a mechanic in a 
garage? 

Q. Yes, sir. Have you ever as a mechanic disengaged 
bumpers before? A. Oh, yes. 

Q. And about how many times would you say? A. I 
wouldn’t remember. 

Q. Well, you have been called on as a mechanic to do 
that work; is that correct? A. Oh, yes, when you get 
bumpers stuck. 

Q. Did this man know you were a mechanic? A. No, 
sir, he didn’t know. 

Q. Did you ever do free lance work around for various 
cab drivers? A. Yes, sir. 

Q. Are you certain he did not know you were a mechan¬ 
ic? A. No, sir. 
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Q. You did not know him before? You had never met 
him before? A. I had never seen the man. 

Q. With regard to this work, where were you in position 
with reference to this cab? You were on the right side 
of your automobile, weren’t you? A- No, sir; on the left 
Q. You were on the left. So you got out, and these 

33 bumpers were together; is that correct? A. To¬ 
gether, yes, sir. 

Q. And then you got out the left side of your car? 
A. Left side of the car. 

Q. And did you get in between the cars? A. You 
couldn’t get in between the cars, because that guard was 
hooked up. 

Q. As I take it, the two cars were in this fashion, your 
car in the rear and this car in the front (indicating)? 
A. Yes, sir. 

Q. And I imagine you got here (indicating)? A. Yes, 
sir. 

Q. Did you just shake ‘the cars? A. No. 

Q. Did you stand on the bumper? A No. 

Q. How did you try to get them apart? A. Lift them 
up. 

Q. Both of them? A. I tried to lift his car first, and 
then my car started If ting and that’s when my hand gave 
way. 

Q. In other words, you tried physically to lift up his 
bumper? A. Yes. 

Q. Now, will you describe his bumper? Was your 

34 bumper over the top of his? A No; his bumper 
was over the top of mine. 

Q. Over the top of yours? A Yes. 

Q. And you tried to lift his bumper over the top of 
yours? A. Off mine. 

Q. How did you face when you did that? Where were 
you with reference to that? A. Like that (indicating). 
Q. When you got ready to lift the car, didn’t you hold 
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it in this fashion by the bnmper (indicating) ? Let me see 
if I can’t demonstrate it to you a little better. 

(Drawing on blackboard.) Now, you were looking at the 
rear of his bumper, weren’t you, sir, when you were trying 
to lift it? Let us say that is the rear view of your bumper. 
Here is a round bumper, round on this end, and round on 
this end. This is the way you were pushing against this 
thing; is that correct? You were pushing against there 
and this came over the top of your bumper; isn’t that 
correct? A. Yes. 

Q. You are getting ready to lift this bumper; is that 
correct? A. Whose bumper? Mine? 

Q. No; the one you were pushing against. A. His 
bumper. 

35 Q. When you got ready to lift it, how did you man¬ 
age to lift it? Did you stand with your back to the 

front car or your back to your car? A. No; no. 

Q. Tell me which way your back was first. A. My back 
was on the side. 

Q. Oh. You are on the side of the car? A. Yes, so I 
could get hold of the bumper. 

Q. You are on the side of the ’39 Plymouth; is that cor¬ 
rect? A. I was right where the bumper was. 

Q. Were you facing the side of it? A. I was on the side 
of it and watching that bumper guard as we were lifting it. 

Q. In other words, you got on the side of the car and were 
watching the bumper guard this way (indicating)? A. 
Yes, watching the bumper on which I had to lift. 

Q. And you were lifting this up; is that correct? A. Yes. 
Q. Now, what did you say happened? Did you have it in 
both your hands then? A. I was lifting with both hands 
and my hand give way. 

Q. Which hand gave way? A. My left one. 

36 Q. Do you know why it gave way? A. Why did it 
give way? 

Q. Yes. A. I wouldn’t say why it gave way. I couldn’t 
answer that. 
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Q. Was it weak? A. Oh, no. 

Q. Your other hand stayed on it? A. Oh, no. They 
both gave way. 

Q. When your hand gave way did you fall? A. Did I 
fall? 

Q. Yes. A. No, I did not fall. 

Q. In other words, you had this thing up like this and 
then you let it go? A. Let it go—I couldn’t hold it no more. 

Q. You had your hands on the outside of the bumper like 
this? A. Yes, on the outside of the bumper. 

Q. On the outside of the bumper? A. Yes. 

Q. In other words, you were lifting up like that, weren’t 
you, sir? A. Well, one like this and one like this (indi¬ 
cating). 

Q. You had them both lifting, like this and like 

37 this? A. TJie Y comes out like this, and you can 
grab the Y like this. 

Q. In other words, you had hold of the Y ? A. Yes. 

Q. With which hand? A. The left hand. The Y’s come 
out of there. 

Q. The Y is the thing that holds the bumper? A. Yes. 

Q. You say you had hold of that Y with your left hand; 
is that correct? A. Yes. 

Q. When you had hold of this Y did you have it with your 
palm toward the car or the back of your hand toward the 
car? A. I wouldn’t remember that. 

Q. You say that your hands just gave way; is that right? 
A. Yes. 

Q. Now, did you move? A. Did I move? No, sir. 

Q. You stood right there and your hands just gave way 
and you dropped the car? Is that right? A. It dropped 
out of my hand. 

Q. In other words, the car just dropped out of your 

38 hand; is that correct? A. That’s correct. 

Q. Nothing el^e happened, but the car dropped out 
of your hand? A. My hand went against that glass. 
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Q. How did yonr hand get against it? A. My hand flew 
against it, that’s what 

Q. You were not pushing in toward the car? A. Oh, no; 
I couldn’t push. 

Q. You were merely lifting up? A. Yes. 

Q. When you let go, your hand fell forward like that? A. 
My hand flew against that glass. 

Q. When you got out of the car and looked at the back of 
this car, did you see the light? A. The first time? 

Q. Yes, sir; when you got out of your car the first time, 
yes, sir. A. Yes, sir, I noticed the light. 

Q. It was a red light, wasn’t it? A. Oh, yes. 

Q. You say that the under part was broken out altogether? 
A. I didn’t see it at first. 

39 Q. It was, wasn’t it, sir? A. Yes, sir. 

Q. The part that was broken out altogether had a 
yellow light when there is no red there, just like any other 
bulb light at night ? That hasn’t any color. When it shines, 
it has a yellowish tinge at night, doesn’t it? A. Well, some 
of your cars you have, and some of them you don’t 
Q. But any kind of electric light that shines in the dead 
of the night, if it is not red, is another color, isn’t it? A. 
It would be a sort of yellowish color. 

Q. That is correct, sir. Could you see this yellow color 
at that time, sir? A. He didn’t have no lights on. 

Q. Was it at night? A. No, sir; it was in the afternoon. 
Q. Oh, I see. Then, it was in the daylight; is that correct, 
sir? A. It was what? 

Q. It was daylight when you were doing this; is that 
correct? A. Yes, sir. 

Q. What time in the afternoon? A. It would say around 
three or four o’clock. 

Q. Was the sun shining, sir? A. I don’t recollect. 

40 I know it was a nice clear day. 

Q. A nice clear day, and you know all about ’39 
Plymouths, don’t you, sir? A. Well, I don’t claim to be an 
expert on them, but I know most of them. 


21 


Q. You know how they are formed, the lights, and all that? 
A. Yes, sir. 

Q. You know all about how this light in the back was 
shaped, didn’t you? A. Yes, sir. 

Q. How close to it were you to it when you picked up the 
car? A. How close was I to it? 

Q. To the light. A. Distance, you say? 

Q. Yes, sir. A. I would say around from where I was 
standing and holding with my hand—I would say around 
18 inches. 

Q. How long had you been there fooling with the back of 
this car before this happened? A. How long? We were 
just trying to do it. 

Q. You ntfist have seen what you were trying to grab 
hold of or how to go about it, did you not? A. Auto- 

41 matically you grab bumpers and start praying them 
apart. 

Q. Is that because you knew how to do it, sir? A. I 
imagine so, yes, sir. 

Q. That is, as a mechanic? A. Yes, sir. 

Q. You saw the conation of the car back there, did you, 
sir? A. Yes, sir. 

Q. Now, since 1947 you say that you have been employed 
here, sir? A. Different places. 

Q. Will you tell me the places where you have been em¬ 
ployed since 1947, sir? A. Tom’s Auto. 

Q. Tom’s Auto, did you say? A. Yes, sir. 

Q. Where else, sir? A. And Terminal Refrigeration. 

Q. Terminal Refrigeration. Can you remember any other 
places, sir? A. Albert S. Gresch. 

Q. And where else, sir? A. East End Auto Sales. 

Q. East End Auto Sales. A. Northeast Motor 

42 Company. Baltimore Transfer Company. 

Q. What? A. Baltimore Transfer Company. 

Q. Baltimore Transfer? A. Yes, sir. Is this up to the 
present? 
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Q. Up to the present time. Any other places, sir? A. 
Krouse and Waltz. What do they do, sir? A. They are 
automobile dealers. 

Q. Now, what did you do for the Baltimore Transfer 
Company? A. I worked in the garage. 

Q. As a mechanic? A. Yes, sir. 

Q. Northeast Motors. What did you do for that, sir? A. 
Worked in the garage, mechanic. 

Q. And the East End Auto Sales. What did you do for 
them? A. Mechanic. 

Q. How about Tom’s Auto? A. Mechanic. 

Q. How about the Terminal people? A. Mechanic. 
43 Q. And the Gresch people ? A. Mechanic. 

Q. Mechanic? A. Yes. 

• •••••••• 

55 The Court: Well, my ruling is this, as I told you 

56 before: If this car bore the insignia of the cab com¬ 
pany, the presumption is that it was operated under 

the authority of the cab company. On the other hand, if the 
defendant shows that the owner of the cab was not a mem¬ 
ber of the Association, it seems to me the case falls. 

Mr. Brick: That is correct. If he was not a member of 
the cab association, that is the end of it. 

The Court: I say, the presumption is, as I said, in your 
case, that it was operated by a member of that defendant 
corporation. 

Mr. Brick: Well, that being the case, I won’t put any of 
this proof on. I can bring it in on cross-examination. 

The Court: On cross-examination, or you can bring it out 
in rebuttal. I do not know. But I think, so far as the case 
itself goes, you do not have to show anything further than 
that this cab had the insignia of the Harlem Taxica Asso¬ 
ciation, Incorporated. 

Mr. Johnson: I have never agreed that it was a corpora¬ 
tion. He has not proved it. 

The Court: They held themselves out to be a corporation. 
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Mr. Johnson: We have not agreed to that. He onght to 
prove that they held themselves ont as snch. That is what 
he sues them as. I do not admit it. 

The Court: The presumption is that it is a corpora- 

57 tion. It is going under the name of a corporation. 

Mr. Johnson: I think he ought to prove that it 
goes under the name of that. 

The Court: I will not require him to prove it in the case 
in chief. If it is called a corporation, there is a presump¬ 
tion that it is a corporation. 

Mr. Johnson: There is no testimony here that it has 
called itself a corporation. 

The Court: If there is on the insignia “Inc.”- 

Mr. Johnson: Well, it is not on the insignia. 

The Court: It is not? 

Mr. Johnson: No, sir. 

The Court: Well, the defendant does not deny it is a cor¬ 
poration. 

Mr. Johnson: Oh, yes. I deny each and every allegation. 
I do not deny that the Harlem Taxicab Association is in¬ 
corporated. 

Mr. Brick: I think, Mr. Johnson- 

The Court: You say you do not deny that it is incor¬ 
porated? 

Mr. Johnson: I do not deny that the Harlem Taxicab 
Association, Inc., is a corporation, because it is not in issue 
here. The only thing I deny is that there is any insignia 
on there that it is incorporated. 

The Court : I think there is enough there to raise that 
presumption that it is this defendant. 

58 Mr. Brick: I will try to conclude this case just as 
quickly as I can. 

Mr. Johnson: If Your Honor please, he is not going to 
make any offer at all about the Harlem cab other than what 
he has done; is that correct? 

Mr. Brick: That is correct. 

• •••••••• 


24 


The Court: Let me speak to counsel. 

(At the bench.) 

The Court: I think, in view of the fact that the insignia 
does not bear the name of the defendant, you would have to 
introduce evidence tending to show that they authorized the 
use of that form of insignia. 

• •••••••• 

59 The Court: All I am going to require the plaintiff 
to prove is that the defendant authorized the use of 

this form of insignia by the cab. 

Mr. Brick: I have the record here. 

The Court: I am asking, Mr. Johnson, do you dispute 
the authenticity of these records? 

Mr. Johnson: I have never seen them. 

The Court: Look at them and see. 

(After leaving the bench:) 

Mr. Johnson: I will agree that these are the records of 
the Public Utilities Commission. However, I do not think 
that the order of proof should be as indicated, and I would 
rather make my objections seriatim as he offers them. 

The Court: Well, you do not dispute the authen- 

60 ticity of these papers? 

Mr. Johnson: I am willing to agree that these are records 
of the Public Utilities Commission. I am just wary of the 
word “authenticity.” 

The Court: I wanted to know whether it would be neces¬ 
sary to bring a witness here to testify that these are the 
records of the Public Utilities Commission. 

Mr. Johnson: For that single purpose I do not require 
him. However, I do want to make an objection to the use 
of them without the identification as to the purpose for 
which they have been filed there. 

• •••••••• 

61 The Court: Now, what evidence is there that this 
was the car involved? 
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Mr. Brick: Well, there was the testimony by my man 
that the taxicab was known as 103. 

The Court: 103. Well, that is all right, then. I see the 
cab number. I will admit that. 

Mr. Brick: I am going to read that and leave out the 
“Keystone Mutual Insurance.” I will see that that does 
not get in there. 

The Court: I will admit those (indicating). 

Mr. Johnson: May I have an opportunity to object to 
them as Your Honor goes along? 

The Court: Now, where did this (indicating) come from? 
Mr. Brick: That is from the Public Utilities Commis¬ 
sion. That is their color scheme and insignia. It has been 
approved. That (indicating) is the charter of incorpora¬ 
tion. 

The Court: You do not object to the charter, do you? 
Mr. Johnson: No, sir. 

63 The Court: Very well. Put on your other witness. 

• •••••••# 

Charlotte Nemesh, was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Brick 

*••#***•• 

64 A. Well, this cab was stalled on the side of the 
street, and the driver got out and stopped my hus¬ 
band as we were going by and asked him if he would give 
him a push to start his cab, so he pushed him and the 
bumpers got hung. 

Q. Now, what happened after that time? A. Well, they 
got out to untangle the bumpers, but the driver of the 
other cab he just stood and watched my husband. He 
tried to lift the bumper of his cab off of the other one. 

Q. And what happened then? A. Well, it slipped off of 
the cab. The cab moved. It slipped and then I saw blood 
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streaming from his hand, and I got pretty excited over 
that; but the driver of the other cab just stopped and 
looked at him. He didn’t help him at all. 

Q. Where were you at that time! A. I was seated on 
the left-hand side of the cab, in the back seat. 

Q. Did you hear any conversation between your husband 
and -the other cab driver! A. Yes, because the front win¬ 
dow was down. 

Q. Tell the Court and the jury exactly what you heard. 
Mr. Johnson: If Your Honor please—just a sec- 

65 ond—I think they would have to go a little further. 
I think that is a little out of order at the present 

time as far as order of proof is concerned. I think they 
have to show agency first before they can show the con¬ 
versation. 

The Court: As I said before, I think there is a presump¬ 
tion of agency. 

By Mr. Brick: 

Q. What, if any, conversation did you hear! A. I heard 
my husband ask him why did he have a broken tail light 
on the car like that, and he said, w T ell, it had been broken 
a couple of weeks and he had been busy and he just put off 
fixing it, and thait was the only excuse he gave. 

• •• •••••• 

66 Q. Did you get the name of the driver of the taxi¬ 
cab. A. No. There wasn’t any name mentioned. 

Q. Did you notice what kind of cab it was! A. Yes; it 
was a Harlem cab. 

Q. Did you notice anything else! A. Yes, No. 103. It 
was right in the back where I was sitting. It was right in 
front of me. I couldn’t help seeing that. 

• •• #•*••• 

70 Elmo J. Milligan, was called as a witness and, 

being first duly sworn, was examined and testified 
as follows: 


27 


Direct Examination 
By Mr. Brick: 

Q. Now, Mr. Milligan, what is your full name? A. Elmo 
J. Milligan. 

Q. And you are executive secretary of the Public Util¬ 
ities Commission for the District of Columbia? A. Of the 
Public Utilities Commission of the District of Columbia, 
yes. 

Q. Pursuant to a subpoena, you have in your possession 
certain official records of the Public Utilities Commission? 
A. I have. 

Q. Now, will you look into your records and tell us who 
was the owner and member of the Harlem Taxicab Asso¬ 
ciation, Incorporated on February 17, 1946—who owned 
taxicab No. 103? A. Taxicab No. 103 was owned by Albert 
Thomas. It was in the association of the Harlem Cab As¬ 
sociation and the insurance company covering it was the 
Keystone Mutual— 

71 Mr. Brick: Just a second. I ask that that be 
stricken. I did not want that in for that purpose. 

The Court: I thought that was rather in favor of Mr. 
Johnson’s contention. 

Mr. Johnson: I won’t make any opint about it. Go 
ahead. 

The Witness: Did you want any further identification? 
By Mr. Brick: 

Q. Can you tell us yhat model automobile it was? A. It 
was a Plymouth, 1939 model, Engine No. DVT-6783. 

Q. Now, will you look into your records and show us 
whether or not the Harlem Taxicab Association, Incor¬ 
porated, had filed with the Commission their insignia, color 
mark, and trade name? A. Yes. I have the photograph 
of the color scheme of the Harlem Taxicab Association and 
the type of lettering for identification. 
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Mr. Brick: If Your Honor please, I would like to intro¬ 
duce this as Plaintiff’s Exhibit No. 1. 

The Court: Very well. 

Mr. Brick: And I would like to show it to the jury. 

Mr. Johnson: Would Your Honor defer the actual ad¬ 
mission until I have an opportunity to cross-examine? 
The Court: Mark it for identification. 

72 (Document referred to was marked for identi¬ 
fication as Plaintiff’s Exhibit No. 1.) 

By Mr. Brick: 

Q. Now, that is the only color scheme, insignia, etc., that 
they have filed with the Commission; is that correct? A. 
That is right. 

Q. Now, in your records will you see whether you have 
a certificate of identity that was in effect for February 17, 
1946? A. Yes; a certificate of identity of the Harlem 
Taxicab Association was filed with the Commission Feb- 

i 

ruary 9, 1945, and the next certificate of identity was filed 
June 17,1946, so that the 1945 certificate of identity covers 
1946 up until June 17, 1946. 

Q. Can you take that out so I can have that marked for 
identification? 

I would like to read that to the jury. This will be Plain¬ 
tiff’s Exhibit No. 2. 

• •• •••••• 

Cross-Examination 

By Mr. Johnson: 

• •• •••••• 

73 Q. I see, sir. I beg your pardon. A. And one 
person may own 20, 30 taxicabs, and rent them out 

to drivers. It could be listed as a fleet or they could be 
ownd by a corporation or company and hire their 
drivers. 

74 An association is a collection of individual own¬ 
ers that have banded together for the use of a 
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particular trade name or color scheme. That has to be 
approved by the Public Utlities Commission before they 
can use that trade name or color scheme. 

Does that answer your question? 

Q. That is part of it, sir. 

What are some of the incidents that show a differentia¬ 
tion between a fleet and an association, the characteristics 
of a fleet and the characteristics of an association, such as 
this, an incorporated body? The corporaton or the asso¬ 
ciation are not taxicab drivers, are they? A. Yes; they 
are taxicab driver-owners. 

Q. No. You have a corporation there, do you not, sir? 
A. Yes. 

Q. Does it have any license to drive taxicabs in the Dis¬ 
trict of Columbia? A. No, not the corporation. 

Q. Is there any record that you have there that shows 
the Harlem Taxicab Association, Incorporated owns any 
cabs? A. No. 

Q. Are they authorized to drive any cab? A. No. 

The Court: Now, just a minute. Authorized by 
whom? 

75 Mr. Johnson: By the Public Utilities Commission. 

The Court: Very well. Let him answer. 

The Witness: No. 

The Court: He may answer that. 

The Witness: No, Your Honor. 

By Mr. Johnson: 

Q. Is there any license issued by the Public Utilities 
Commission to a person or persons or corporation which 
wants to engage in driving a taxicab or operating a taxi¬ 
cab in the District of Columbia? A. I would have to 
review the records of the company. 

Q. I just want to know whether there is any license at 
all, whether you issue any license. You issue a PUC license 
to taxicabs, do you not, Mr. Milligan? A. Yes, sir. 

Q. For taxicabs? A. We approve of the license. 
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Q. Sir? A. We approve of the license. We do not issue 
them. 

Q. You authorize issuance of a license? A. That is right. 

Q. I do not mean you physically issue them. A. That 
is right. 

Q. You authorize and by your authority you empower 
certain persons and vehicles to be engaged in a cer- 

76 tain type of co mme rce here called taxicab business, 
do you not sir? A. Yes. 

Q. Now, have you any such license issued to the Harlem 
Taxicab Association, Incorporated? A. No. 

Q. Have you in your files any application by the Harlem 
Taxicab Association, Incorporated, for that purpose? 
A. No. 

Q. Now, as a matter of fact, Mr. Milligan— 

The Court: Well, I have permitted you to ask these 
questions. I think they are wholly immaterial. 

Mr. Johnson: Very well. Your Honor. 

Shall I make a proffer? 

The Court: Yes. 

Mr. Johnson: I propose to show, then, by this witness— 

The Court: Go ahead and and introduce your testimony 
while he is here. 

By Mr. Johnson: 

Q. Now, Mr. Milligan, as a matter of fact, the Harlem 
Taxicab Association is merely an association of individuals 
who are themselves authorized to engage in the taxicab 
business; is that right? A. Who have reached a common 
agreement to work under certain rules that they have 
adopted themselves. 

77 Q. Does it affect their work? A. What? 

Q. Does it affect their work or is it merely an 
association for their own mutual benefit? A. It affects 
their work to this extent: That they elect certain mem¬ 
bers to approve of their applications before they come 
before the Public Utilities Commission, which indicates- 
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Q. In other words, they select the persons who can belong 
to their organization? Is that what you mean? A. Well, 
they select their own members, yes. 

Q. They have nothing to do with issuance of the license? 
If you determine not to issue a license on the application 
of an individual, you do not issue it; isn’t that true? 
A. We issue it providing the individual has the approval 
of the officer of the association. 

Q. That is where he wants to go into that association; 
isn’t that true? A. No. That is when they are trying to 
get a license to operate a taxicab. 

Q. No. 

The Court: Well, that is his answer. 

Mr. Johnson: Well, I do not think he exactly is clear 
about it, and I am going to try to straighten him, if I 
can. 

78 By Mr. Johnson: 

Q. If I own a taxicab in the District of Columbia, 
do I as an individual have to go to a trade association or 
to the Harlem or to anybody to get it? A. No, indeed. 

Q. You will issue it? A. You can operate as an inde¬ 
pendent. 

Q. The only time that it becomes necessary for the Har¬ 
lem cab to approve something is when I want to go into 
the Harlem cab; is that right? A. That’s right. 

Q. So they have nothing to do with the approval of the 
license; they merely have to do with the approval of the 
use of their trade name or their insignia? A. Trade name, 
color scheme, and cruising light. 

Q. In other words, those are merely accessories used to 
identify the cab; is that right? A. That is right. 

Q. Neverthless, the license that you issue from the Pub¬ 
lic Utilities Commission to drive that cab is issued to the 
individual, or is it issued to the taxicab company? A. It 
is issued to the individual on approval of the — 

Q. No. 
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The Court: Let him answer the question. Proceed. 
The Witness: It is issued to the individual on 
79 approval of the proper officer of the association. 

• •• #••*•* 

82 Q. And with regard to that, if you should suspend 
tae license of any particular taxicab driver for any 
reason within your jurisdiction, would it affect any of the 
other members of the association if you suspended that 
particmar license? A. Oh, no. 

Q. It would not have anything to do with it, would it? 
A. No 

Q. D« you know who pays for that particular license— 
The ( ourt: I think you have gone into this long enough, 
now. 

Mr. Johnson: Yes, sir. 

Mr. Brick: If Your Honor please, before Mr. Milligan 
goes, I would like to show this to the jury and read the 
certificate of identity, so he can take it along with him. 
The Court: Let it be admitted. 

Mr. Johnson: If Your Honor please, until we have con¬ 
nected up a little further the defendant Thomas with this 
thing— 

The Court: I admit them. 

91 Mr. Johnson: Before you leave, however, in this 
case he has not alleged any general negligence. 

The Court: Here is what I think is the gist of the case: 
“That the plaintiff, at defendant’s request, attempted to 
disengage the bumpers, and in doing so plaintiff’s left hand 
was injured by coming in contact with the broken glass of the 
tail light on the taxicab of the said defendants. That the 
said glass was permitted to remain so broken through 

92 the negligence of the defendants, and that, either, 
or both of them negligently failed to warn the plain¬ 
tiff of this condition, the said broken glass, in these circum¬ 
stances, being a source of hazard and danger.” 

I think that is the case. 

• •••••••• 
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Charlie Scott, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Johnson: 

Q. What is your full name? A. Charlie Scott. 

Q. Mr. Scott, how are you employed? A. At present I 
am with the Harlem Cab Association. 

Q. In what capacity, sir? What office do you hold? A. 
What office? 

93 Q. Yes. A. Office of president. 

Q. You are president of the Harlem Cab? A. Har¬ 
lem Cab Association. 

Q. Mr. Sott, does the Harlem Cab have any interest in 
cab number 103? A. No, we don’t have no interest in it 
at all. 

Q. Does the Harlem Cab own any cabs? A. No, sir, they 
don’t own any cabs at all. 

Q. Does it get any return or revenue from the operation 
of the cabs? A. No revenue from the operation of cabs 
at all 

Q. Have you any control or power to direct the activities 
of a Harlem Cab owner? A. No, sir, no activity at all. 

Q. Can you require them to go on a cab? A. Not at alL 

Mr. Brick: If your Honor please, I think those questions 
are leading. 

The Court: I sustain the objection. 

Mr. Johnson: You mean to the last question? 

The Court: Yes, and I would have sustained it to all of 
them had objection been made. 

Mr. Brick: I ask that it all be stricken. 

The Court: All except his being president of it, yes. 

Mr. Johnson: If Your Honor please, does Your 

94 Honor mean that I can’t go into the relationship? 

The Court: My view is this: Unless you can show 
that the owner of this cab was not a member of the associa¬ 
tion or the driver was not a member of the association- 
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Mr. Johnson: Sir? 

The Court:-or the driver was not a member of the 

association, then I think all this evidence is immaterial, 
because I think it is presumed that the defendant cab com¬ 
pany is responsible for the acts of the drivers of these 
taxicabs. 

By Mr. Johnson: 

Q. Mr. Scott, do you know who was driving cab number 
103 on the occasion when Mr. Nemesh was hurt? A. Mr. 
Walter Hamilton. 

By the Court: 

Q. Walter Campbell? A. Walter Hamilton. 

By Mr. Johnson: 

Q. Is he a member of the Harlem Cab Association? A. 
No, sir, he is not a member of the Harlem Cab Association. 

Q. Has he ever been a member of the Harlem Cab Asso¬ 
ciation? A. Never been a member of the Harlem Cab 
Association. 

Q. Do you know what connection he had with this cab? 

Mr. Brick: If Your Honor please, I object to that. 
95 The Court: Unless he knows personally of his 

own knowledge. 

Mr. Johnson: Yes, sir. 

By Mr. Johnson: 

Q. Of your own knowledge, do you know whether— 

The Court: Lei him state what his knowledge is. 

Mr. Johnson: He is president of the company. 

The Court: Let him (testify. 

By Mr. Johnson: 

Q. As president of the company, do you know who are 
the members of the company and who are not? A. Yes, 
sir. 
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Q. And do you know this driver personally? A. Per¬ 
sonally. 

Q. I mean, you know him? You know his name? A. Yes. 

Q. You know his address? A. Yes, sir. 

Q. Do you know what his connection is or was with 
Albert Thomas, under what arrangement he drove that 
cab? A. No, sir. I don’t know what arrangement he 
drove that cab. 

The Court: What? 

Mr. Brick: He said he does not know what arrangement. 

The Witness: I don’t know what arrangement. 

96 Mr. Brick: He has testified he did not know under 
what arrangement he drove that cab for Mr. Thomas. 

Mr. Johnson: If Your Honor please, if Mr. Brick has 
an objection, I would like him to make an objection, but 
not recite what the witness says, because that is not exactly 
what he said. 

By Mr. Johnson: 

Q. Mr. Scott, now directing your attention to this indi¬ 
vidual driver, do you of your own personal knowledge 
know whether or not he is now or has ever been a member 
of the Harlem Cab Association? A. He has never been 
a member of the Harlem Cab Association. 

Q. And is he now a member? A. He is not now a mem¬ 
ber of the Harlem Cab Association. 

Q. Do you now, or at any time has the Harlem Cab, to 
your knowledge, at any time from and including February 
16, 1946, to and including today, have any control over or 
the right to hire or fire that individual? 

Mr. Brick: I object to that question. 

The Court: Sustained. 

By Mr. Johnson: 

Q. With regard to Walter Hamilton, has the Harlem 
Cab any business relationship with him at all? 

97 A. No, sir, not at all. 
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Does he pay any money into the Harlem Cab Associa¬ 
tion? A. Not at all. 

Q. He is obligated to pay any money into the Harlem 
Cab Association? A. No, sir, not at all. 

Q. Now, Mr. Scott, did the Harlem Taxicab Association 
have any right or authority to engage in the taxicab busi¬ 
ness? 

Mr. Brick: I object to that, if Your Honor please. I 
think the certificate of identity denies that. 

The Court: What is that? 

Mr. Brick: I think the certificate of identity of the Public 
Utilities Commission denies that. 

The Court: Yes. I was going to say that is all in the 
record as shown by the plaintiff's testimony. 

Mr. Johnson: I agree with you, if Your Honor please, if 
he concedes that they did not. 

The Court: Yes. 

Mr. Johnson: If he concedes that they did not allow it, 
there is no purpose in it. 

By Mr. Johnson: 

Q. Now, did you have any control—did the Harlem Cab 
Association, rather, have any control—over what 
98 Albert Thomas did with his cab? A. No, sir. We 
don't have no control over no cabs of the Harlem 
Cab Association. 

Q. Do you know whether or not each individual cab 
driver or each owner of an individual cab places insurance 
on that cab? 

Mr. Brick: If Your Honor please, I do not see any mate¬ 
riality of that. 

The Court: I do not, either. 

Mr. Johnson: If Your Honor please, I wanted to show, 
if I could— 

Mr. Brick: I do not think he should make that in front 
of the jury. 
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(At the bench:) 

The Court: What did yon expect his answer to be? 

Mr. Johnson: That the individual driver procures his 
own insurance to protect himself in his operation of the 
cab; that the Harlem Cab is not the insured and is not pro¬ 
tected under the policy. 

The Court: I do not think it is material. 

Mr. Johnson: All right, sir. 

(After leaving the bench:) 

Mr. Johnson: I imagine that is all I need of this witness, 
except that I had better make him remain there during my 
tender at the bench. 

The Court: Step down. 

99 (At the bench:) 

Mr. Johnson: I wanted to show or tender by this 
witness that the Harlem Cab Association had no authority 
to hire or fire and no obligation on account of social secur¬ 
ity with reference to Hamilton, the driver, with reference 
to Thomas, the owner; that income tax returns show no 
return on the cab business; and I tender further to show in 
addition that the Harlem Cab Association is an association 
of individual businessmen; that the corporation itself has 
no interest whatsoever in the conduct of that business; no 
control either by law or in any other wise. 

The Court: What is the purpose of the association? 

Mr. Johnson: Well, it does this. They do something for 
them. For instance, because of the situation that has arisen 
because of Judge Hitz’s decision, the cab companies prac¬ 
tically have been put out of business by the legal fiction, 
because they are estopped from showing their true rela¬ 
tionship, and I imagine that that is vrhat Your Honor is 
proceeding on, that is, that that is the full reach of Your 
Honor’s decision. However, in order to show that estoppel 
does arise, you have to show that the plaintiff has been 
deceived by that— 
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The Court: No, not at all. That was <the view I took, but 
I was reversed by the Court of Appeals. 

Mr. Johnson: You were reversed in a case where 
100 I think Your Honor overlooked the fact that in that 
case the cab corporation had the power to go in the 
cab business and to run taxicabs in that particular business. 

The Court: I will exclude this until you can get a new 
ruling from the Court of Appeals more in line with my 
original ruling. 

• •• **#*•* 

103 Mr. Johnson: If Your Honor please, I probably 
won’t have any difficulty with a great deal that Your 

Honor has to say about it, but I was wondering if Your 
Honor won’t have to grant number 7. 

The Court: Let me see your number 7. 

104 No; I will deny number 7. 

Mr. Johnson: In this connection, if Your Honor 
please—might I say this?—I believe that Your Honor, after 
examination of the authorities over the weekend, was prob¬ 
ably right in this: that at common law there was probably 
a right on the part of the person who saw the name 
blazoned on the truck to assume that it was on the business 
of the person whose name was on the truck. I agree with 
Your Honor about that. However, that is only a presump¬ 
tion, and when it is met by affirmative proof—in other 
words, the law does not punish you by making you respon¬ 
sible; it merely puts the burden on you to rebut that pre¬ 
sumption. 

The Court: Well, here was this man driving the cab 
with the insignia of the defendant on it that the owner of 
the cab was a member of the association— 

Mr. Johnson: The owner was, yes. 

The Court: There is a presumption that he had loaned 
his car to the driver. 

Mr. Johnson: That is, he was driving with his permis¬ 
sion. 
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The Court: Yes. 

Mr. Johnson: I think that makes out a prima facie case. 

The Court: If you could have shown that he was driving 
this car without permission of the owner, it might 

105 have raised a different question. 

Mr. Johnson: Yes, sir, I agree with Your Honor, 
but I think Your Honor indicated to me that if I showed 
that the driver of that car was not a member of that asso¬ 
ciation— 

The Court: No; no. 

Mr. Johnson: Here is the thing. I think I am caught 
in this dilemma: The presumption that arises from the 
financial responsibility act goes to the owner of the cab 
alone; it does not go to the other presumption. 

The Court: I -think it goes further, if the owner is a 
member of the association. That is what I am going to 
charge. I will be glad for you to take this case up to the 
Court of Appeals and get the law clarified; but, as I have 
said, personally I disagree with a lot of this law that I am 
going to charge. 

Mr. Johnson: How about number 12, if Your Honor 
please? 

The Court: No; I deny number 12. 

Mr. Johnson: If Your Honor please, would you care to 
look at a case— 

The Court: My vew of the law is this: that if the de¬ 
fendant or the driver knew that this glass was broken and 
nevertheless requested the plaintiff to assist him in dis¬ 
engaging the bumpers and did not warn him of the condi¬ 
tion, I won’t say necessarily that the jury must find he 
was negligent, but they may find he was negligent. 

106 And similarly with regard to the contributory neg¬ 
ligence of the plaintiff—if he saw the danger and 

nevertheless assumed the risk. I do not think there is any 
liability. 

• •• 
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108 The Court: I will charge the jury as I have indi¬ 
cated. I will not charge them that it was negligence 
to fail to warn him, but if they consider that that failure 
was the proximate cause of this accident and that it was 
negligence on the part of the driver not to warn him of it, 
then the jury may find for the plaintiff. I am not saying 
it was negligence. Negligence is largely a matter for the 
jury, and especially so contributory negligence. 

Now, Mr. Johnson, after I charge the jury and you have 
•taken all your exceptions, if the verdict goes against your 
client I hope you will appeal it and maybe you can get the 
law clarified. 

• •• 

112 It showed that it owned no taxicabs. It showed that 
the charter by which it is governed—and I might 
say this, and I think this is permissible: that the Harlem 
Taxicab Association is a corporation, and a corporation is 
not an individual. It is a creature of statute, and you get 
permission from your sovereign to do certain acts, and 
those acts— 

The Court: Now, Mr. Johnson, I shall have to stop that 
argument. It is immaterial, as I will charge the jury. 

Mr. Johnson: Is Your Honor going to charge the jury 
as a matter of law that the defendant is liable ? 

The Court: As a matter of law, on the undisputed testi¬ 
mony. 

Mr. Johnson: That the defendant is liable? 

The Court: No; that the defendant is responsible for 
the manner in which the driver of this car acted. 

Mr. Johnson: That is, if the driver was the employee of 
Albert Thomas? 

The Court: No; I think the presumption is that he was. 
I assume that he was. 

Mr. Johnson: Very well. 

With regard to the Harlem Cab Association, I think you 
can take into consideration, whatever finding you may 
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make, regardless of the question of liability—let us forget 
that for a little while— 

113 The Court: I think (that is the only question in 
the case—liability. 

Mr. Johnson: Your Honor, I think I am entitled to show 
the jury that this is a non-profit organization. It certainly 
is in evidence. With reference (to the damages, I can show 
them— 

The Court: Regardless of whether it is a non-profit or 
profit organization— 

Mr. Johnson: You mean I cannot show to the jury that 
this a corporation with no assets! 

The Court: No, you cannot. 

Mr. Johnson: With regard to the Harlem Taxicab As¬ 
sociation, you regard it as you will under His Honor ’s 
instructions, but it is your duty as jurors to be bound by 
his instructions in the light of the evidence as you see it. 
I say, and it is my point of view, that there has been no 
liability established on anyone. It is my point of view 
that in this ease it was the duty of Mr. Nemesh to produce 
that driver as much as it was the duty of the Harlem Cab; 
that we are not taxicab drivers— 

The Court: That is immaterial; and, Mr. Johnson, I do 
not want to go to any extremes, but I will not permit the 
case to be argued on that basis at all. 

Mr. Johnson: If Your Honor please, it is merely on the 
basis that Mr. Brick argued. I think I can refute 

114 his argument. 

The Court: The only question in this case is 
whether the driver of this cab was or was not negligent in 
failing to disclose to the plaintiff the broken condition of 
this light. If he was negligent and by reason of that the 
plaintiff was injured, then the plaintiff is entitled to re¬ 
cover against the Harlem Cab Company, unless the plain¬ 
tiff himself was negligent or assumed the risk. 

• •• •••••• 
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116 Charge To The Jury. 

• •• •*•*•* 

Now, it appears that the defendant was driving the cab 
bearing that insignia, and the presumption is in such case 
that (the Harlem Taxicab Association is liable for the con¬ 
duct of a driver of a car bearing that insignia. That in¬ 
signia raises a presumption that the car was operated on 
behalf of the defendant, the Harlem Taxicab Association; 
and that presumption is conclusive provided the owner of 
the cab, who is now dead, was a member of (that association 
and provided he entrusted the cab to the driver of it at that 
time. And in the absence of evidence to the contrary, there 
is a presumption that the owner of -the cab did turn this 
cab over and entrusted it to the driver. That being the 
case, if the driver of the cab was negligent and his negli¬ 
gence caused the injury to the plaintiff—provided the 
plaintiff himself was not negligent—then the plaintiff is 
entitled to recover compensation for his injuries. 

Now, negligence is simply the failure to exercise that 
degree of care which an ordinarily careful person 

117 would exercise. 

In this case it appears that the driver of the cab 
requested the plaintiff to push his cab, and that in so doing 
the bumpers became entangled, and in undertaking to 
extricate them the plaintiff was injured by being cut with 
glass. 

Now, if the driver of the cab knew of this broken glass 
and failed to notify the plaintiff of that condition when the 
plaintiff undertook to assist him in disentangling these 
bumpers, then if you find that was negligence and that an 
ordinarily careful, prudent man would have notified the 
plaintiff of that condition, the defendant would be liable 
unless the plaintiff himself was negligent. 

• •• •••••• 

121 Mr. Johnson: There is only one thing, if Your 
Honor please. In your charge you used this lan¬ 
guage : You said that the evidence showed that the driver 
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of the car asked the plaintiff to assist him in disentang¬ 
ling the bumpers. There was no testimony as to that. The 
testimony in this case is that he asked him to push him and 
that he got out and disengaged the bumpers without any 
conversation at all from anybody. 

The Court: I do not recall. 

Mr. Brick: I have no objection to Your Honor’s telling 
that to the jury. 

(After leaving the bench:) 

The Court: Counsel call my attention to the fact that I 
stated in my charge that the driver of the Harlem cab asked 
the plaintiff to assist him in disentangling the bumpers 
and that there is no evidence of that fact. However that 
may be, the plaintiff was engaged in assisting the driver 
of the cab to disentangle the bumpers. 

• •*•••• 

122 The Court: Are they the ones that were intro¬ 
duced in evidence! 

Mr. Brick: That is correct, and ithey were also marked 
at pretrial. 

Mr. Johnson: If Your Honor please, they were never 
formally introduced in evidence. 

The Court: If I omitted that, they will be introduced. 
Mr. Johnson: If Your Honor will do that, since the jury 
is here, I would like to call— 

The Court: I am sure these were read to the jury. 

Mr. Johnson: Sir! You authorized Mr. Brick to read 
the amounts to the jury. 

The Court: I will not reopen the case but for this pur¬ 
pose. 

123 Mr. Johnson: Will Your Honor inform the jury 
about the presence of this witness? 

The Court: No, I will not. 

Mr. Johnson: Unfortunately, if Your Honor please— 
The Court: Mr. Johnson. 

Mr. Johnson: Yes, sir. 

* * • •••••• 


